Florida Law Review
Volume 21

Issue 4

Article 6

March 1969

Trial Court and Prison Perspectives on the Collateral PostConviction Relief Process in Florida
Hugh MacMillan

Follow this and additional works at: https://scholarship.law.ufl.edu/flr
Part of the Law Commons

Recommended Citation
Hugh MacMillan, Trial Court and Prison Perspectives on the Collateral Post-Conviction Relief Process in
Florida, 21 Fla. L. Rev. 503 (1969).
Available at: https://scholarship.law.ufl.edu/flr/vol21/iss4/6

This Note is brought to you for free and open access by UF Law Scholarship Repository. It has been accepted for
inclusion in Florida Law Review by an authorized editor of UF Law Scholarship Repository. For more information,
please contact kaleita@law.ufl.edu.

MacMillan: Trial Court and Prison Perspectives on the Collateral Post-Convic
1969]

POST CONVICTION RELIEF

TRIAL COURT AND PRISON PERSPECTIVES ON THE
COLLATERAL POST CONVICTION RELIEF
PROCESS IN FLORIDA
"If a man has a flaw in his case and can write his way out, hell, we don't
want him in here," according to a guard officer at Raiford.- Many inmates
try to write their way out.2 Their efforts generate a unique and problematic
legal process in which lawyers play virtually no role, petitioners almost never
succeed, and legal misconceptions and misguided hopes are primary motivating
factors.
The procedural and substantive law governing collateral post conviction
relief in Florida has been dearly analyzed and set forth in several recent
artides. 3 The present study is designed to complement that work. By questionnaire, letter, and interview the operation of the process was explored
at Raiford and in Florida trial courts of felony jurisdiction. The attitudes,
opinions, and suggestions of persons immediately involved have been incorporated into a description and evaluation of the collateral post conviction relief
process in Florida.
1. A day-long visit to Raiford State Prison, Raiford, Florida, made Sept. 27, 1968,
forms the basis for part of the following discussion. J. F. Tompkins, Administrative Assistant, Capt. J. E. Edwards, Capt. J. C. Combs, and Lt. R. K. Griffis were the individuals who
took their time to familiarize me with writ-writing at the prison [hereinafter cited as
Raiford visit].
2. Accurate figures are not available. Gideon v. Wainwright, 872 U.S. 385 (1968)
triggered what was at first an overwhelming number of collateral post conviction relief
motions. The Gideon holding of a constitutional right to counsel entitled over half of
Florida's approximately 8,000 inmates to attack their sentences. Existing post conviction
remedies, habeas corpus and coram nobis, were procedurally inadequate to handle the
volume of claims. The Florida supreme court promulgated Florida Criminal Procedure
Rule No. 1 (as of Jan. 1, 1968, rule 1 became rule 1.850 under the new Florida Rules of
Criminal Procedure), modeled after 28 U.S.C. 2255 (1964) to spread the base of jurisdiction
by allowing a prisoner to attack his sentence in the sentencing court where the necessary
fies and records are located. Between April 1, 1968, when the rule became effective, and
April 1, 1966, 6,408 Florida prisoners filed post conviction motions. Of these, 2,506 received new trials and 1,311 were released with no further charges. Brown, Collateral Post
Conviction Remedies in Florida, 20 U. FLA. L. Rxv. 806-08 (1968).
The Division of Corrections stopped publishing records of this type in April 1966. Trial
judges and prison authorities generally agree that Gideon motions have about run their
course. However, prisoners continue to attack their sentences on non-Gideon grounds.
Authorities at Raiford estimate that 150-200 notarized documents are mailed per week,
most of them to Florida courts. Of course, each mailing does not represent a separate case.
The Thirteenth Annual Report of the Judicial Council of Florida, June 80, 1968, indicates that in calendar year 1967 a total of 699 motions were filed under rule 1.850. This
figure is probably low. For example, Honorable R_ S. Hewitt, Fifteenth Judicial Circuit of
Florida, writes that approximately 75 petitions are filed in that circuit per year at present,
although the Annual Report shows no filings for 1967. He surmises that since the petitions
are fied in preexisting cases the clerk does not pick them up as "filings." Letter from
R. S. Hewitt to Hugh MacMillan, Jr., Sept. 26, 1968, filed at the office of the University
of Florida Law Review.
8. Brown, supra note 2. A practitioner's guide is FLORImA DEFENSE OF CRIMINAL AcrbONS,
Helping the Convicted Client §§7.1-.84 (Fla. Bar Continuing Legal Education Practice
Manual 1947).
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The Florida State Prison at Raiford and Florida trial courts of felony
jurisdiction are the primary foci for the following description, for it is within
this elliptic context that the process is initiated, the issues first framed, and
most of the labor and time spent. The study is premised upon the belief
that the attitudes and opinions of prison authorities, inmates, and the trial
judges provide important clues for an understanding of the nature and
operation of the collateral post conviction relief process. Each is in a position
to observe the process from an important perspective and, in different ways,
to shape it. If in fact an understanding of the experiences of those immediately involved in a legal process can help one gain an understanding of the
process itself, then this note may serve as more than a sometimes interesting
collection of impressions.
A questionnaire was sent to each criminal court of record and circuit
court judge in Florida. Each was asked to respond in light of his own
experience to questions directed toward description and evaluation of postconviction relief. Questions concerning the apparent role of the jailhouse
lawyer and suggested changes of supplying forms and information or legal
services within the prison were included. The trial court section and conclusions of this note are based primarily on the fifty-two per cent response
4
to this survey.
Visits to the Florida State Prison at Raiford and interviews with
administrators and guard officers there provide the basis for a description
of the process from the viewpoint of prison authorities5 A study of inmate
writsr and excerpts from several of the more than thirty letters per month
received at the University of Florida Law Center are used to present a
generalized picture of how the prisoner views the legal process that he and
fellow prisoners initiate.7
In broad outline collateral post conviction relief can be described as a
rather loose procedure that consumes considerable time, money, and effort
4. Eighty of 150 judges responded with each of Florida's nineteen circuits represented.
General characteristics of the collateral post conviction relief process were obtained by a
compilation of judicial responses to specific questions [hereinafter cited as Questionnaire
response]. The comments of individual judges incorporated into the text and footnotes are
cited by name. The questionnaires and accompanying letters are filed in the office of the
University of Florida Law Review.
5. Every judge indicates that most or all rule 1 motions in his court originate at
Raiford. Questionnaire response. About one-half of Florida's approximately 8,000 inmates
are housed at Raiford. Raiford visit. (As of June 30, 1966, 7,074 persons were incarcerated in Florida correctional institutions. FLA. DIVISION OF CORREcrIONS, 5TH BIENNIAL
REPORT: JULY 1, 1964-JUNE 30, 1966, at 69 (1966)).
6. Kerper, On "Writs" and "Resocialization," 1967 AM. J. CORRECION 30, (1967), summarizes the findings of "The Development of a Theoretical Foundation for the Use of
'Writs' in the Resocialization Process in the Correctional Setting," (unpublished Master's
thesis in Criminology, Florida State University, 1965). Mrs. Kerper's research is based on
an examination of some 1,650 non-Gideon writs, 170 of which were studied in detail.
7. Estimate of Miss Jane Hunter, a member of the Florida Bar and assistant law librarian at the University of Florida College of Law until January 1969 when she became
law librarian at Portia Law School, Boston, Mass. Her help in the preparation of this
note is gratefully acknowledged. The letters quoted notes 28-31 infra are filed in the
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while pleasing few, if any, of those directly involved. Prison authorities
appear to take a somewhat neutral position; inmates continue to press
their claims with little understanding of what the law is and with a general
belief that the legal system has been unfair to them; the judiciary is generally
dissatisfied with the legal process that results.
The trial judges indicated several approaches that might be utilized to
tighten up the post conviction relief process in Florida. The introduction of
legal services inside the prison in conjunction with an increased use of the
contempt power of the court to punish perjured motions is suggested as a
combination that would correct the basic weaknesses of the process as it now
operates. The possible rehabilitative value of legal counseling for inmates
and educational value to law students (should they assist in such a program)
are incidental benefits that might prove to be of more social worth than the
increased efficiency that the introduction of legal services into the post
conviction relief process can be expected to effect.
WRIT WRITING AT RAFORD

Mechanics of the Process
Although it is widely recognized that much "legal work" is done in the
cells, institutional policy requires that inmates use the writ rooms in the
main unit and the maximum security east unit when preparing their various
writs and petitions.8 The writ room in the main unit has desk space for
eight persons to work at once. "5:15-8:30 p.m., Monday thru Friday" are the
hours posted above the door and the room is "usually full."9 The official law
library inside consists of a random collection of law books and pamphlets. 10
A guard captain, who also serves as a notary, said that most men come with
papers already written, recopy a few things, and turn the paper over to him.
He estimated that he notarizes and mails some one hundred documents per
week, nearly all to Florida courts. 1
In the maximum security east unit the writ room is large and empty. 12
One inmate at a time is allowed to use the room; it is in constant use. A
guard officer spends an entire day each week notarizing the seventy-five to
one hundred writs per week mailed from the east unit.'3
office of the University of Florida Law Review.
8.
9.

Raiford visit.
Raiford visit.

10. Specifically, the writ room contains several sets of old Florida Statutes, drawers
piled with a random selection of Supreme Court slip opinions, several stacks of Southern
Reporter advance sheets and pamphlets containing rules of court for state and federal
courts. Raiford visit.

11. Each time a notarized instrument is mailed a "transmittal record" is placed in the
inmate's file as evidence that authorities have in fact mailed the document in case the
question ever arises. Raiford visit.
12. It contains two card tables, one chair, and several statute books with pages missing.
A chart outlining prison rules is fastened to one of the tables. Raiford visit.
13. One file in the maximum security east unit reflected fifty-seven separate mailings
since April 1964. The prison authorities say that more writs are mailed from the east unit,
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The actual law library at Raiford is not located in either of the writ
rooms. It consists of the personal legal materials owned by inmates, basically
centered around their own cases and relating to issues raised by their convictions. In the main unit, exchange between prisoners is relatively free. Men
14
walk through doorways with transcripts of their trials under their arms.
In the east unit, despite external appearances, a considerable amount of
exchange can take place also.
In filing cabinets at the end of the corridor leading past the writ room
in the east unit are the personal files of inmates, each containing copies of
court orders, xeroxed cases, various legal papers, and perhaps a recent copy
of a law review.15 Many of the letters addressed to the law library at the
University of Florida are requests for a xeroxed copy of a case that some
judge has cited as authority for denying a motion for post conviction relief
or a case (sometimes nonexistent) that an inmate has heard about that
appears to the case he has been waiting for.
With written permission from the owner, a man may borrow another's
file. Meals and recreation activities provide opportunity for inmates to
communicate with each other about their cases. 16 These legal files, taken
together, constitute a current and useful criminal law library - if a person
happens to hear of the material he needs, can manage to get his hands on it,
and knows how to use it or find someone to help him. In fact, as inmate
attitudes and trial court experience reflect, the law library at Raiford is
seldom a place where law is learned or used correctly.
Attitudes of the Authorities
The succinct view of the guard captain in the east unit is expressed in
the opening sentence of this note. If a man can get out by legal means,
guard officers will not attempt to stand in his way. They describe themselves
as "tough, but fair" and as simply doing an unpleasant job that must be done.
Prison guards consider escape and "writing one's way out" to be separate and
distinct actions, one the object of their task to prevent and the other
tolerated and not resented.17
A lieutenant in the east unit stated that more often than not the decision
to grant an inmate permission to use another's legal materials fell to him.
per capita, than from anywhere else in the state and cite inmate intelligence as the reason.
Raiford visit.
14. Raiford visit. The United States Supreme Court has given broad protection to the
right of inmates to have access to pertinent transcripts. See, e.g., Gardner v. California,
89 S. Ct. 580 (1969) where the Court held that an indigent petitioner, whose application
for writ of habeas corpus was denied in California superior court, was automatically entitled to a free transcript of that proceeding to aid him in preparing and presenting a new
original petition for habeas corpus to the California supreme court.
15. Raiford visit.
16. Raiford visit.
17. J. F. Tompkins, Administrative Assistant, called the Gideon decision, which triggered the widespread practice of writ-writing, "the finest thing that's happened, a big step
toward complete justice for all." Raiford visit.
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He, in essence, holds the key to the law library in the east unit. While he did
not indicate exactly what criteria govern his decisions on the matter, he dearly
viewed the post conviction relief process in a tolerant and reasonable manner.Is
Prison authorities estimate that about one-half of the legal work at
Raiford is done in the cells, although this is technically against prison
regulations. They stated that the practice of inmates assisting others in the
preparation of legal papers (jailhouse lawyering) was widespread, but they
did not consider it a problem. Several persons expressed the opinion that
most jailhouse lawyers are motivated by a desire to "help out a buddy,"
rather than by the wish to make a profit or deliberately abuse the legal
system.19

That certain inmates carry writ writing to a ridiculous extreme is a fact
well known in both courts and prisons. 20 As with judges, prison authorities
are disturbed by what they consider to be clear abuse of the post conviction
relief process. Several mentioned that state courts had recently held prisoners
21
in contempt for filing dearly frivolous or perjured motions.
A guard officer explained that he considered writ writers in general to be
inmates with at best an even chance of functioning successfully in society
upon release. He said that as long as a man continues to blame the judge,
the lawyer or the system for his predicament, there is little chance that he will
come to accept responsibility for his actions; until he does, there is little
hope for rehabilitation. 22 What might be termed a general suspicion of writ
writers on the part of authorities is reflected in the widely held view that a
policy of supplying forms and information about post conviction relief would
be unwise and would lead only to more frivolous claims and abuse of process. 23
The Inmate's Viewpoint
Writ writers currently churn out between 150 and 200 documents to be
notarized and mailed from Raiford each week. Approximately thirty prison
18. Raiford visit.
19. Prison authorities may regulate, but not prohibit inmates from assisting each other
in the preparation of legal materials or writs. Johnson v. Avery, 89 S. Ct. 747, 751 (1969),
held that "unless and until the State provides some reasonable alternative to assist inmates
in the preparation of petitions for post conviction relief, it may not validly enforce a
regulation such as that here in issue, barring inmates from furnishing such assistance to
other prisoners."
In Coonts v. Wainwright, 282 F. Supp. 893 (M.D. Fla. 1968) the court invalidated a
similar regulation in force in Florida road camps, citing Johnson v. Avery, 252 F. Supp. 783
(M.D. Tenn. 1966), r~d,382 F.2d 353 (6th Cir. 1967).
20. See note 13 supra. E.g., Schack v. State, 203 So. 2d 513 (1st D.C.A. Fla. 1967), where
the court in a quick denial mentions that the petitioner is no stranger to the court having
filed some 30 motions in his own behalf.
21. E.g., Thomas v. State, 210 So. 2d 488 (2d D.C.A. Fla. 1968); Nelson v. State, 208
So. 2d 506 (4th D.C.A. Bla. 1968). The court in Thomas reversed the trial court and
ordered a hearing to be held, but it tempered the decision by speaking approvingly of
"contempt ... or even perjury prosecutions" where appropriate in rule 1 cases.
22. Raiford visit.
23. One.half of the responding trial judges favored such a policy although they, too,
thought that abuse might well result. See note 62 infra.
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letters requesting information or help of some kind are received per
month at the University of Florida Law Center. The writs and letters provide
insight into how the inmate sees his situation and the legal system that
2 4

confines him.

Writs seeking relief on Gideon grounds have now about run their course.2 5
A comprehensive study of non-Gideon writs indicated that the overwhelming
majority of writ writers believe they have not been dealt with fairly in
the criminal process.2 6 The study also found that virtually every writ evidenced legal misconceptions. Areas of frequent misconceptions were: the
relationship between state and federal courts, the nature of due process, the
right to counsel at various stages of a criminal proceeding, the attorney-client
relationship, functions of a grand jury or a preliminary hearing, the law of
arrest and search, the effect of a guilty plea, the nature of double jeopardy,
and also misconceptions as to rehearing, appeal, and habeas corpus. 2 7

As excerpts from recent letters show, inmates are the first to recognize
their inability to understand or deal successfully with complex criminal court
procedures. A man whose case contains issues now before the Supreme Court
writes: "I have no one out there that is able to help me and I know that I
have good grounds to fight my case but just don't know how to make a writ
or even what kind or what court to go into when and if I ever do get one
made out."

2 s

Another writ writer, who had just received an order denying his motion
challenging his sentence of double life, was at a loss as to the proper steps
to take to effect an appeal: "The above is where the 'snag' comes in. I am no
lawyer and therefore, I don't possess the adequate knowledge to compose said
appeal. In fact I don't have the vaguest idea how to go about composing
one. 29
A prisoner who had been denied habeas corpus in federal court because
he had not yet exhausted his state remedies30 summarized the post conviction
24. See note 7 supra.
25. See note 2 supra.
26. Kerper, supra note 6.
27.

Id.

28. Letter from Eugene Brazil, east unit, Raiford State Prison, to Jane Hunter, May
10, 1968, filed at the office of the University of Florida Law Review, which appears to raise
issues now before the Court in North Carolina v.Pearce, 397 F.2d 253 (4th Cir. 1968),
cert. granted, 89 S. Ct. 258 (1968). Mr. Brazil obtained a new trial through rule 1.
Pleading guilty on the advice of appointed counsel, he was given a life sentence although
he was serving a forty-year sentence for convictions of robbery and escape at the time he
filed under rule I.
29. Letter from David Dawson, east unit, Raiford, to Jane Hunter, Aug. 4, 1968, filed
in the office of the University of Florida Law Review. In Rolon v. State, 201 So. 2d 541
(Fla. 1967), the court established the rule that the time for taking an appeal from an order
denying relief under rule 1 is sixty days (ninety if the order was entered on or before
June 1965).
30. A prisoner must first exhaust state remedies before he can bring his case before
the federal district court within the jurisdiction where the sentencing court is situated.
28 U.S.C. 2254 (1964). When an inmate writes a federal judge, a law clerk usually mails
the inmate a mimeographed form that asks him to state his claim succinctly together with
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relief process from the point of view of the person seeking relief: "My
knowledge of the law and procedure is very limited and I had help in the
preparation of my habeas corpus, which is a classic example of the blind
leading the blind, so to speak, and now I have no idea of how to proceed."31
But because he thinks his cause is just and he has been unfairly treated and
because, as anyone else, he wants out, the prisoner will attempt to proceed
with whatever information or misinformation is available and whatever
help he can get. The legal process that results from his efforts bears the
stamp of "the blind leading the blind."
TRIAL COURT PERSPECTIVE

Experience
A person seeking post conviction relief is required to file a motion to
32
vacate judgment and sentence in the court that imposed the sentence.
Frequently the judge remembers the prisoner and the trial that he is now
being asked to review for an alleged error that he has committed. 33 His first
problem is to decipher the writ.
"Petitions are, to say the least, ineptly drafted and a great deal of time
might be spent by the court in trying to ascertain if the petitioner has simply
written a friendly letter to the judge asking for help, or, in the alternative,
if it is in fact, a petition for post conviction relief, or should be treated as
such." 34 "Petitions are usually lengthy, replete with conclusions and replete
with verbiage borrowed from court opinions expressing general statements of
law."' 5 Most writs appear to have been prepared with the assistance of a
jailhouse lawyer; rarely, if ever, is a motion filed that has been prepared
with the assistance of counsel. 36
Most motions fail to state prima facie grounds for relief. Many contain
"imagined and trumped-up accusations," which the judge knows to be untrue.

steps he has taken in state court to seek relief. Most habeas corpus petitions are denied for
the reason that the movant has not exhausted state remedies. A form order covering
this situation used by the United States District Court, Middle District of Florida, Orlando
Division, instructs the petitioner that he must fie in the sentencing court, appeal, and then
file in the state supreme court for a writ of habeas corpus pursuant to FLA. STAT. §79.01
(1967) before he will be considered to have exhausted state remedies for the purpose of
invoking federal jurisdiction. But see note 49 infra.
31. Letter from Robert Spishock, east unit, Raiford, to Jane Hunter, Aug. 2, 1968,
filed in the office of the University of Florida Law Review.
32. See note 2 supra.
33. For a criticism of this aspect of the procedure see Brown, supra note 2, at 325.

With respect to the questionnaire that the judges were asked to complete it should be noted
that, particularly in a collateral post conviction attack where he presided at the original
trial, the trial judge is not out to make new law. Therefore, a petition that reflects possible unfairness but not unconstitutionality may still be, in his view, frivolous.
34. Honorable Vaughn Rudnick, Criminal Court of Record, Palm Beach County.
35. Honorable Gene Williams, Eleventh Judicial Circuit.
36. Questionnaire response.
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Very few require a full evidentiary hearing.37 In most instances, after an
examination of the files and records, the motion is denied with prejudice.38
Many judges report, however, that motions are frequently denied summarily
39
without prejudice for failure to state a prima fade case.
The petitioner has sixty days in which to appeal from an order denying
his motion.40 In many courts the appeal step is almost automatic: "Most
cases before me are appealed and at County expense, simply because the
opportunity is available and not because there is any ground. As soon as one
petition is disposed of, the person will immediately file another and for some
reason, the District Court of Appeal allows another appeal, perhaps on the
same allegations." 41 In the vast majority of cases "success" means that the trial
court is directed to hold a hearing on the case. When the hearing is held it
almost always goes against the prisoner 4 2 and is affirmed on appeal.
The filing of repetitious motions by the same person is a characteristic
of the post conviction relief process widely reported by judges in Florida:
"I receive innumerable, repetitious so-called rule 1 letters from each of the
five persons who have made use of the rule, and in one instance I heard
two evidentiary hearings with the prisoner brought here from Raiford each
time, and given an opportunity to present his case with the aid of counsel.
Other judges have told me that they also received a constant stream 'of
43
correspondence of every kind from prisoners since this rule went into effect."
Also, a number of judges commented on the tendency of motions to come
in rashes of similar claims: "It is my observation that the allegations contained in these spurious petitions will follow a definite pattern; for example,
a group of petitions will come along alleging incompetent or inexperienced
counsel, and then another group will come along alleging that prosecution44
by Information without indictment violates some constitutional right, etc."
The judiciary believes that jailhouse lawyers are involved in most petitions; judges hold them responsible for most of the frivolous claims that
waste the time of the court. 45 Experiences with repetitious claims and rashes
46
of similar claims provide a basis for this belief.
In the event that a federal court becomes involved in the process, its
function, like that of the appellate court, is to direct action to be taken
at the state trial court level.4 7 If the petitioner has exhausted state remedies
37. Questionnaire response. But Honorable Warren A. Nelson, Criminal Court of
Record, Duval County, writes: "The Rule One motions do place an undue burden on this
court in view of the present trend to attack previous proceedings on the basis of incompetent counsel which generally requires an evidentiary hearing."
38. Questionnaire response.
39. Questionnaire response.
40. See note 29 supra.
41. Honorable James D. Bruton, Jr., Thirteenth Judicial Circuit.
42. Questionnaire response.
43. Honorable William A. Herin, Eleventh Judicial Circuit. Again, others made similar
comments and again jailhouse lawyers were the suspected cause.
44. Honorable John G. Ferris, Court of Record, Broward County.
45. Questionnaire response.
46. See notes 43, 44 supra.
47. Visit to U.S. District Court, Middle District of Florida, Orlando Division, Honor-
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without securing a hearing, the court may order a hearing, retaining jurisdiction until transcripts of the hearing are before the court and the issue can
48
be resolved to the court's satisfaction.
Federal courts may also intervene to speed the process, acting in effect
as counsel for the prisoner. State trial courts report that dispositions of
rule 1 motions are handled in three months or less. Most judges reported
taking from two to four weeks. But, should an inmate's motion become lost
in the state court process, he may seek habeas corpus relief after he has waited
a "reasonable time" (somewhere between six months and nineteen months
at present) .9 If the federal court finds that the petitioner has waited long
enough, it will issue an order to the attorney general to show cause why the
writ should not issue. And the wheels of the process begin to turn once more.
Sooner or later the person who does have a valid claim for relief, if he
pushes on, will have his chance in court again. Sometimes the trial judge
will spot a claim that is not frivolous under existing law, grant a hearing,
and resolve the matter at the outset.50 Frequently, the appellate court will
order the hearing held after the trial court has dismissed the claim upon an
examination of the files and records. 51 Or a person may exhaust state
remedies and have his claim remedied in federal court where law clerks
scan federal court slip sheets for emerging standards in the criminal law.
In the meantime, persons who think they have valid claims but actually
do not, or who do not accept the finality of the state's judgment against
them, continue to mail out their writs: "We have had a county-paid public
defender for many years prior to the Gideon decision. We are nevertheless
continually beseiged with Rule One petitions and it is my personal experience that 95% of these petitions are completely without merit and for the

able George C. Young presiding, Sept. 17, 1968. Approximately 30 petitions for writ of
habeas corpus are filed in the Orlando court each year with approximately one in ten
proving meritorious, according to records for the past two years kept by the law clerk.
ANNUAL

REPORT OF THE DMECrOR

OF THE ADMINRATIVE

OFFICE or

THE UNrrED STATEs

CourTS 1968, at 199 (1969) shows a total of 368 habeas corpus filinigs by state prisoners in
federal courts in Florida during the fiscal year ending June 30, 1968.
48. In general, the district court will call for whatever transcripts and records it may
require to resolve the issue. An example of one "successful" motion in the Orlando court
involved a question of an involuntary confession entitling the petitioner to relief on the
authority of Jackson v. Denno, 378 U.S. 368 (1964). Trial transcripts supported the petitioner's allegation that the jury, not the judge, had decided the question of law. The
court ordered that a hearing be held by the sentencing court to determine the question as
a matter of law. Transcripts from the hearing, which found that the confession was
voluntary, satisfied the court and the "successful" prisoner's status remained unchanged.
49. Dixon v. State, 388 F.2d 424, 425 (5th Cir. 1968). "[A] state of exhaustion can be
reached by the lapse of time and at some point in time exhaustion need not be further
exhausted." Following Dixon a "rash" of motions came to federal courts in Florida. Thus
far, writs have been denied for an alleged six-months wait; Dixon had waited nineteen
months. In Orlando a number of motions following Dixon were contradicted by the
files and records that the court called for. As with the state courts, federal trial courts
can attest to the abuse of the post conviction relief process by inmates.
50. Questionnaire response.
51. Questionnaire response.
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most part contain perjury."'5 2 To the extent this statement is descriptive of
the trial court's experience with post conviction relief, that legal process can
only be inefficient, unduly expensive, time consuming, and sometimes unfair.
Evaluation
In circuit courts that handle only capital crimes 53 the burden of the post
conviction relief process is generally not considered to be unreasonable. The
handful of motions can be disposed of with no particular difficulty, although
the abuse of process is dissatisfying. In circuit courts with inclusive felony
jurisdiction54 and in criminal courts of record5 5 many judges report that
post conviction relief presently creates a considerable burden for the court.56
Few members of the state trial bench are satisfied with the process with
respect to its efficiency in terms of time and expense.
The survey of Florida trial judges indicates that the judiciary is generally
dissatisfied with the post conviction relief process as it is presently operating.
Complaints fall into the following categories: (a) frivolous and repetitious
claims, (b) perjured claims, (c) abuse of process by jailhouse lawyers, (d)
unnecessary waste of time and money, and (e) undermining of finality in
the criminal law by too frequent use of a procedure that should only be used
in the rare cases.
"After a person has had as fair a trial as a judge can give," wrote one
judge in a paragraph that accurately reflects the attitudes of a majority of
the trial bench, "and full opportunity for appellate review, there is rarely a
situation in which any need for further review can be demonstrated. If, to
deal with the rare cases, there must be post conviction relief available,
' '5
surely one round of it per person ought to be the maximum.

52. Honorable John G. Ferris, Court of Record, Broward County.
53. Judicial circuits 1, 4, 9, 10, 11, 13, 15, 16, 17, and 18 are included in this group.
Thirty-eight of eighty-three judges responded.
54. Twenty-six of forty-two judges responded.
55. Sixteen of twenty-eight judges responded.
56. Questionnaire response. Here are several typical reactions: "No procedure has been
abused or caused more unnecessary time, labor and expense to the courts than has the
practical effect of Rule No. 1." Honorable Roy H. Amidon, Criminal Court of Record,
Polk County. "It is my experience and belief that the relief provided for under Criminal
Procedure Rule No. 1 has created a legal monstrosity which will eventually become an
unbearable burden to the Counties." Honorable Carroll W. Fussell, Fifth Judicial Circuit.
Other judges mention particular aspects of the procedure that create a burden for the
court: "The main problem is the spurious motions that are filed that are often difficult
and time consuming to handle. Particularly as to false allegations of fact." Honorable
John A. H. Murphree, Eighth Judicial Circuit. "The greatest difficulty being experienced
by the court in this area is that a petition cannot be disposed of except by order of the
court and consequently the judge must review each petition and each file regardless of
the allegations contained in the petition." Honorable Vaughn J. Rudnick, Criminal Court
of Record, Palm Beach County.
57. Honorable Roger J. Waybright, Fourth Judicial Circuit.
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Suggestions for Improvement
The trial judges of Florida, in response to the survey, indicated two lines
of approach that might be taken to remedy weaknesses in the post conviction
relief process as currently operating. It is submitted that both, taken together,
would greatly improve the workings of the process and that either, alone,
would be far less valuable.
Judicial Discipline of the Process. Trial judges indicate that the lack
of discipline and limitation in the process is a conspicuous weakness. "The
intent of Criminal Rule One procedure was to allow the defendant to file
one motion only under the Rule. However, it has not worked out that way.
If the motion is denied, this results in a deluge of correspondence and motions
disguised under other titles (all of which must be processed) to try to
attain a retrial or a hearing before the trial judge." 51BCriminal Procedure
Rule 1.850 (formerly rule 1) states that the sentencing court shall not be
required to entertain a second or successive motion for similar relief on behalf
of the same prisoner. Nevertheless, repetitious claims constitute a major
complaint of trial courts.
Courts on occasion have held inmates in contempt for abuse of the post
conviction relief process.59 Judges generally agree that the courts "are to be
commended for invoking contempt action on spurious and wilful motions
in order to curb the flooding of the courts with a host of frivolous and baseless
litigation."6 However, to refuse to hear what appears to be a repetitious
claim or to hold a petitioner in contempt are court actions in potential
conflict with the express policy of giving the movant the benefit of the doubt
because he is not a lawyer and cannot be expected to frame clear claims for
relief or evaluate legal authority.61 So long as it is laymen who initiate and
sustain the process, disciplinary steps by the court will remain of limited
effectiveness. 62 Where such steps can be fairly employed, they clearly should
be utilized.
Legal Services. The complexity of modem criminal law is a fact, as
is the existence of widespread legal misconception and confusion among
the writ writers who initiate the post conviction relief process. The time and
expense of the process is directly linked to the motion drafting and decisionmaking of persons with little idea of how or why the legal system is as it is.
58. Honorable Robert H. Wingfield, Seventh Judicial Circuit.
59. See note 21 supra.
60. Honorable Hugh MacMillan, Fifteenth Judicial Circuit.
61. Andrews v. State, 160 So. 2d 726, 727 (3d D.CA. Fla. 1964); Hall v. State, 160 So.
2d 527 (2d D.C.A. Fla. 1964).
62. The difficulty of effective use of contempt powers under present circumstances is
illustrated by the comments of Honorable James F. Minuet, Seventeenth Judicial Circuit:
"At the present time I have pending a Rule to Show Cause before me why the 'jail house
lawyer' who aided Isaac Lee Hall should not be bound in indirect contempt. Mr. Hall
himself has been found guilty of contempt on two occasions and will remain so until he
advises this Court of the person who aided him in the preparation of the frivolous Rule

One claim."
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Florida trial judges indicated a belief that information and assistance
relating to legal problems that persons have, or think they have, inside the
prison should be made available. One-half of the judges responding to the
question indicated that they would favor a policy of supplying forms and
information, although the feeling was widespread that these, alone, would
result in an increase in frivolous claims.63

Two-thirds of the respondents

favored some form of law student legal services program under the supervision of a lawyer and teacher who is experienced in criminal law.64

The judges indicated the following as results that might be anticipated
from the institution of some form of law student legal services program:
(a) benefit to courts from the possible screening of frivolous claims
through counseling and case selection;65
(b) benefit to students from first hand experience with inmates,
court and prison procedures, and the criminal law; 66
(c) possible curbing of the abuse of process by jailhouse lawyers
and elimination of much legal misconception inside the prison. 67

63. Questionnaire response. See note 23 supra; Brown, supra note 2, at 312, concludes
that forms would improve the process.
64. Questionnaire response. On Feb. 6, 1969, the first twenty-four senior law students
were officially sworn in as public defender interns and legal aid assistants in the newly
instituted legal aid and defender program at the University of Florida College of Law.
43 FLA. B.J. 171 (1969). Florida Criminal Procedure Rule 1.860 permits senior law students to make court appearances under "immediate and personal supervision" of a public
defender. This new program and this rule could easily be expanded to provide legal
services at Raiford to persons who have, or think they have, a case for post conviction
relief. Judges agree that the post conviction relief process as presently operating is unduly
inefficient and expensive. In all likelihood the costs of initiating a prison legal services
program at Raiford would result in savings to the state. Law student prison legal services
programs are presently in operation at the University of Pennsylvania, the University of
Kansas, and the University of South Carolina. The Supreme Court speaks approvingly of such
programs in Johnson v. Avery, 89 S. Ct. 747 (1969). See, e.g., Wilson, Legal Assistance Project
at Leavenworth, 24 LEGAL AID BRIEF CASE 254 (1966); AM. BAR Ass'N PROJECT ON MINIMUM
STANDARDS FOR CRIMINAL JUSTICE, PosT CONVICTION REMEDIES 50-52 (1967).
65. Questionnaire response. Honorable James F. Minnet, Seventeenth Judicial Circuit,
made the following observations about the introduction of legal advice early in the process:
"A lawyer furnished to the prisoner early would screen the claim so that there would be
some real basis for review. At the present time, even at this stage of the hearing under
Rule One, there are rights which must be protected and preserved, and thus no hearing
can really proceed without an attorney being appointed to represent a petitioner. The
cost of transporting a prisoner, arranging counsel, court reporters and other necessary
personnel is extremely great, and by providing counsel at the first stage it would eliminate
the trouble and expense of reviewing claims that are without merit."
66. Questionnaire response. Virtually every responding judge is included in this conclusion. Their response and the newly instituted legal aid and defender program, supra
note 64, are two indications of a general reemphasis in legal education on the educative
value of practical exposure and experience. Several judges cautioned that a law student was
no substitute for a lawyer; obviously, a workable program would require close supervision.
67. Questionnaire response. Several judges approved the suggestion that prisoners with
legal training be given access to necessary books and supplies and utilized in a legal
assistance role in the prison. Nebraska employs this approach. See Note, Constitutional
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Taken together, the effects of limiting, disciplinary steps by the trial court
and legal counseling inside the prison would do much to eliminate problems
that have been described in the preceeding paragraphs.68 The inmate who,
against the advice of the legal services staff, proceeded to file his motion would
in most cases have it summarily dismissed. It is unlikely that the trial court's
determination would be disturbed on appeal. Also, the basic fact of the
presence of correct and full information inside the prison would make
abuses of the process very clear to the trial court judge. Contempt powers
could be more fairly and frequently invoked in a legal process in which
lawyers were involved from the beginning.
Also, predictions to the contrary notwithstanding, there is reason to
believe that inmates would for the most part welcome accurate information
and advice even if it proved to be unfavorable. The director of a legal services
project at Leavenworth, Kansas, quotes as representative of inmates' attitudes
toward the program this portion of a letter received from a man who had
been informed that he had no basis to claim relief in the courts: 69
If I and others never realize a thing, we will never forget that someone out there cares. This means so very much. So please know that
your dedication and that of your students is like a light in the world
of darkness. .. . So you can see how much just a little help means to
a man without any, if it accomplishes nothing it provides a straw to
hold on to.
Such letters would be a welcome change in Florida from the letters now
mailed from Raiford. Such straws would be more sturdy than those for
which inmates presently reach. Today their efforts generate a legal process
that is far too imperfect to accept.
HUGH MACMILLAN, JR.

Law: Prison "No-Assistance" Regulations and the JailhouseLawyer, 1968 DuKE L.J. 343, 359.
However, a clear majority share the view of Honorable William Herin, Eleventh Judicial
Circuit, who wrote: "Needless to say, I do not think that these disbarred lawyers should
be allowed to practice law as 'jailhouse lawyers,' because we believe this does not aid

their own rehabilitation nor encourage other prisoners to respect the law."
A jailhouse lawyer describes the wastefulness of the process: "Sometimes years pass
before the prisoner discovers what a lawyer could have told him in several weeks -that his
case either has or lacks merit. The prisoners who have militantly prosecuted frivolous
actions have wasted time they could have devoted to preparing themselves for release from

prison. The state, by shouldering these indigent prisoners with the responsibility of acting
as their own counsel, has dissipated the taxpayers' money in wasted manpower and court

costs." Larsen, A Prisoner Looks at Writ-Writing, 56 CALIF. L. REV. 343, 345-56 (1968).
68. Honorable Thomas Langston, Criminal Court of Record, Polk County, indicated
tentative views as to how a legal services program might function on a public defender
model: "If a prisoner desired to file a motion under rule 1, he or she would discuss it
with the Defender located at the prison setting forth reasons why such a motion would be

proper. The Defender could then order from the trial court a transcript of all proceedings
save and except a transcript of the trial itself and in many instances further proceedings
would be unnecessary.
69. Wilson, supra note 64, at 259.
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